





far less support for the notion that the Presbyterian Church is (or ever was)
a hierarchy whose adjudicatory bodies had plenary power over the property
of every local congregation.

To the contrary, the Presbyterian Church has a history of valuing
individual conscience rather than hierarchical control. “In the Presbyterian
system, the authority of Christ is understood and dispensed to individual
believers and delegated by them to the elders [i.e., Presbyters] whom they
select and who[] thereafter represent them.” (MILLARD J. ERICKSON,
INTRODUCING CHRISTIAN DOCTRINE (1992) p. 343.) “[T]here is only one
level of clergy.” (Id. at 344.) Thus, there are no bishops; rather, persons
with “administrative posts within the ruling assemblies” have “no special
ordination” and “no special authority.” (Id) And there “is a deliberate
coordinating of clergy and laity.” (Id.) Indeed, the Book of Order of the
Presbyterian Church confirms that “[t]he nature of Presbyterian order is
such that it shares power and responsibility.” (PRESBYTERIAN CHURCH
(USA), BOOK OF ORDER, G—4.0302.)

As with many other denominations that arose during the Protestant
Reformation, much of the Presbyterian dissatisfaction with earlier churches
derived from the central control exercised by bishops, which deprived
congregants of the ability to worslﬁp according to their conscience. A

leading history of Presbyterianism describes successive revolts and

secessions by Scottish Presbyterians in reaction to “prelacy” and assertions
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of monarchic or episcopal control. (ROBERT ELLIS THOMPSON, A HISTORY
OF THE PRESBYTERIAN CHURCHES IN THE UNITED STATES (1895; 2003 ed.)
pp. 3-5.) The Scots Confession of 1560, one of the seminal documents of
the denomination, addresses this issue in blunt terms, making clear that an
asserted hierarchy has no more conclusive authority when it takes the form
of a council or assembly: “But if men, under the name of a council, pretend
to forge for us new articles of faith, or to make decisions contrary to the
Word of God, then we must utterly deny them as doctrine of devils * * * »
(John Knox, The Scots Confession (1560) ch. 20, in THE PROPOSED BOOK
OF CONFESSIONS OF THE UNITED PRESBYTERIAN CHURCH OF THE UNITED
STATES OF AMERICA (1966) p. 30.) Those are not words of subservience to
hierarchy.

The same disinclination toward central control has marked
Presbyterianism in the United States. Indeed, the PC(USA) explained in a
recent paper presented to the Pope that Presbyterians “generally rejected
hierarchy and Episcopacy on the one hand, and pure democracy of
Congregationalism on the other,” and that “an antipathy to Episbopacy
remains in the Presbyterian ethos.” (PC(USA), The Successor to Peter
(2000) p.7.) The conduct of congregations has reflected this sense of the
relative place of local and larger organizations. Congregations have moved
routinely from one larger Presbyterian organization to the next. (See

Thompson, supra, at 308 (noting that there had been 28 more or less
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national Presbyterian bodies up to 1895, with 10 “still in existence” at that
time).)

There are several levels of doctrinal governance in the PC(USA).
Each congregation is governed by the Session, consisting of the pastor and
elders (or Presbyters) elected by the congregation. Sessions send delegates
to a regional Presbytery, which in turn sends delegates to a Synod (often
state-wide), with the General Assembly at the national level. But there is
not hierarchical power in each successive adjudicatory body. Rather, the
legal manual of the PC(USA) specifically states that the “polity is
presbyterial—as distinguished from hierarchical” (PC(USA), LEGAL
RESOURCE MANUAL 2004-2007 (2d ed. 2005) Basic Organization of the
Presbyterian Church [avgilable at htfp://www.pcusa.org/legal/basic.htm].)
The current moderator of the RC(USA) explained that “there is no hierarchy
of Presbyters in the Presbyterian Church. * o Rather, all Presbyters stand
in the same footing.” (JOAN S. GRAY & JOYCE C. TUCKER, PRESBYTERIAN
POLITY FOR CHURCH OFFICERS (3d ed. 1999) p. 4.) And, although passages
in the Book of Order of the Church suggest greater or lesser measures of
central control, the Permanent Judicial Commission of the General
Assembly—the highest ecclesiastical adjudicative body in the PC(USA)—
cautioned that “a higher governing body’s ‘right of review and control over
a lower one’” (as set forth in Section G—4.0301F of the Book of Order)

“must not be understood in hierarchical terms, but in light of the shared
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responsibility and power at the heart of the Presbyterian Order.” (Johnston
V. Heartland Presbytery (2004) Permanent Judicial Comm’n Remedial
Case 217-2, p.7 (quoting Book of Order section G—4.0302).)

In other words, the courts in Watson and other cases that have
viewed the existence of the General Assembly, Synods and Presbyteries as
indications of hierarchical control were wrong as a matter of Presbyterian
ecclesiastical law. That the civil law of property could be distorted by civil
courts’ misapprehension of church polity demonstrates the folly of
deferential, pro-hierarchical jurisprudence.

The error is understandable, however, as the national organization of
the PC(USA) and vits immediate predecessors have maintained that, for all
its history of revolt against prelacy, the Presbyterian Church is thoroughly
hierarchical. Governing bodies larger than the individual congregation do
exist in the Presbyterian denominations. The question is how broadly the
powers of the Presbytery, the Synod, and the General Assembly reach into
local affairs. Those bodies may determine matters of doctrine, at least
insofar as those matters may be represented as the doctrine of the
PC(USA). But there is substantial dispute whether any higher body has the
power to compel a congregation (or Presbytery) to disregard the conscience

of its members or face the confiscation of its place of worship and other

property.

49



z
|
i
i
|
?

The Supreme Court’s most recent characterization of the
Presbyterian Church is telling. In Jones, the Court despribed the
Presbyterian Church in the United States (a predecessor of the PC(USA)) as
having a “generally hierarchical or connectional form of government.”
(443 U.S. at 597-598.) The qualifier “generally,” and the choice of
“connectional” as well as “hierarchical,” accurately suggest that the polity
is more‘ a matter of spiritual affiliation than temporal command. The
ambiguity in the formulation aptly illustrates the difficulties in determining
the nature of the polity even of one of the most widespread denominations.
That counsels strongly against a legal rule that makes the result of a
property dispute depend on an accurate classification of the polity involved.

B. The Definitional Questions Regarding Presbyterianism

Are Not Even The Tip Of The Iceberg In A Religiously
Diverse Society.

Because, to be consistent with the Establishment Clause, any legal
doctrine would have to be applied to all religions or to none, any policy of
deference to asserted hierarchy would have to apply to all worshippers
whose valuable assets could become the subject of litigation, from the
various Zen Centers to the Self-Realization Fellowship. (See, e.g., Self
Realization Fellowship Church v. Ananda Church of Self-Realization (9th
Cir. 1995) 59 F.3d 902. See also, e.g., Jodo Shu Betsuin v. Jodoshu North
American Buddhist Missions, 2d Dist. No. B192869; Joyhl v. Guru Nanak

Sikh Temple, 3d Dist. No. C052412.)

50



One of the first matters to reach the U.S. Supreme Court after Jones
v. Wolf involvéd Synanon, a novel, cultish church with little history of
either doctrine or polity. (See Synanon Foundation, Inc. v. California
(1979) 444 U.S. 1307 (Rehnquist, J., in chambers).) The Ninth Circuit, in
an appeal from a California district court, has confronted somewhat similar
questions with respect to an ancient Sufi order (though the dispute there
involved intellectual property rather than real property). (See Maktab
Tarighe Oveyssi Shat Maghsoudi, supra, 179 F.3d 1244.)

Valuable property attracts assertions of hierarchical control, even
within such historically antihierarchical denominations as the Baptists. (See
Central Coast Baptist Ass’n v. First Baptist Church of Las Lomas, No.
S156770 (Cal.).) And virtually any religious organization that has persisted
for a decade or two in urban and suburban California is likely to own
valuable real estate.

A legal rule that required courts to determine whether a title-holding
religious corporation or association was in fact subordinate to a religious
hierarchy would require judicial resolution of knotty matters of doctrine
that would be no easier among affiliates of the San Francisco Zen Center
than among Presbyterians. As this Court observed long ago, “classification
based on a formula is not of much assistance, especially when we have

* %% an anomalous arrangement.” (Rosicrucian Fellowship, 39 Cal.2d at
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134.  In California’s contemporary religious landscape, “anomalous
arrangement[s]” are the rule rather than the exception.

C. Additional Practical Considerations Support Application
of Strictly Neutral Principles.

Judicial deference to assertions of religious hierarchy also could
cause more mundane harms both to religious organizations and to legal
doctrine. To begin with, approving unrecorded trusts imposed by trust
beneficiaries would undermine the public notice function that is the
foundation of the system for recording real property ownership. Lenders
and other creditors should be able to know who the owner is upon
consulting the county recorder’s office and any articles of incorporation
filed with the Secretary of State. But it would be practically impossible to
determine the true ownership of a property when a local church held the
deed. Local congregations would have difficulty establishing marketable
title to real estate holdings of significant value. A church thus could not
alienate its property or use it to secure a loan Ato finance facilities expansion
and other church projects, because lenders would have no clear sense of
which entity owns the property. Doctrines protecting bona fide purchasers
without notice might provide some relief, but its extent necessarily would
be unclear.

If another religious entity can assert a hierarchical relationship and

declare a trust in its own favor at will, then title to real estate held by local
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congregations and their corporations will be permanently and irreparably
clouded. And it-works both ways: if it became convenient for a higher
church body to renounce the trust it created in its own favor, it could do so
through ecclesiastical legislation, leaving private creditors to litigate their
recourse. This state of affairs would simply add to the limitations on the
economic (and thus the religious) freedom of local organizations that are in
any way affiliated with a broader religious entity.

In addition, legal recognition of enforced deference would directly
undermine the status of a local religious corporation as an autonomous
legal person, especially in light of the ability of an organization to subject
other corporatioﬁs’ property to a trust for its own benefit. Religious
corporations alone would be a different breed, lacking actual control by
their own boards of directors. Indeed, because the erosion of facial
corporate autonomy would rest on peculiarly religious notions, the

California courts effectively would be enforcing religious doctrine in

~ addition to secular law.

A legal rule permitting top-down imposition of trusts by any
assertedly central and hierarchical religious organization could have still

more deleterious effects by expanding liability from one church to another.

If the property of each local congregation is in fact held in trust for a higher

body in the denomination whenever that higher body says so, it would be

only a slight stretch for the civil courts to consider every local congregation
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within a Presbytery or Diocese to be a single enterprise for liability
purposes, notwithstanding the separate, nominally local title under which
local church property is held.

Under California’s single énterprise theory of liability, a plaintiff
may recover from all parts of a common enterprise for the liability of one
part. A plaintiff may expand the scope of recovery in this way by showing,
first, that there is “such a unity of interest and ownership between the two
corporations that their separate personalities are merged, so that one
corporation is a mere adjunct of the other or the two companies form a
single enterprise” (Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th
1202, 1219) and, second, that “an inequitable result would follow if the
parent were not held liable.” (Laird v. Capital Cities/ABC. Inc. (1998) 68
Cal.App.4th 727, 742.) Although this doctrine usually provides a way of
piercing the corporate veil of profit-making organizations, there is no
reason why it could not apply to religious corporations, particularly if a
local church corporation held all its property in trust for a “parent” entity in
the denomination. That trust status would simplify the analysis, as single
enterprise theory is directed principally at subjecting assets to recovery by
those injured by the assets’ true owner.

Indeed, significant Establishment Clause and No-Preference Clause
issues might arise if these expanded liability principles were applied

differently to religious corporations. The result of permitting hierarchies to
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impose trusts in their own favor could be to subject property of any local
church that affiliates with a denomination to judgments against any other
church, notwithstanding the separate corporate form and separate
ownership. That outlandish consequence provides another reason to reject
the religion-specific rule of deference and instead apply strictly neutral
principles to determine the property rights of religious and non-religious
organizations alike.

CONCLUSION

For the foregoing reasons, the decision of the Court of Appeal

should be reversed.
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