


A. Developments In The Law And Practical Experience
‘Require Civil Courts To Use Neutral Principles To Decide
Property Disputes Between Religious Organizations.

" Nearly forty years ago, the Supreme Court of the United States made
clear that the Establishment Clause permitted state courts to apply “neutral
principles;’ to resolve property disputes between religious organizations.
(See Presbyterian Church in the United States v. Hull Memorial
Presbyterian Church (1969) 393 U.S. 440, 449; see also Jones v. Wolf
(1979) 443 U.S. 595, 602-604.) The Court held that, when religious
organizations invoke the power of a civil court to decide the secular
question of property tit‘le, the court may subject religious organizations to
the same legal rules that apply to everyone else, even if doctrinal authorities
might decide the matter differently. The Jones opinion illustrated the
distinction: a court could constitutionally uphold the local organization’s
title even though another religious organization purporting to be the title-
holder’s superior had identified a different entity as the “true congregation”
within the broader denomination. (Jones, 443 U.S. at 598.)

By contrast, in cases that were not straightforward title contests but
included matters of doctrine and spiritual leadership, the Court had deferred
to the authority of a religious hierarchy. Those cases arose when, for
example, different organizations each claimed to be the “true”
representative of a particular faith, or when individuals or organizations

disputed the appointment of a priest, minister, or bishop—disputes that
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cannot practically be resolved through neutral principles of civil law. (See,
e.g., Serbian Eastern Orthodox Diocese v. Milivojevich (1976) 426 U.S.
696 [deferring to determination of “Mother Church” as to identity of bishop
and organization of diocese].) Asthe Court explained, “the decisions of the
proper church tribunals on matters purely ecclesiastical, although affecting
civil rights, are accepted in litigation before the secular courts as conclusive
* % % (Gonzalez v. Archbishop (1929) 280 U.S. 1, 16.) But that
deference properly applies only to “matters purely ecclesiastical” (id.), such
as an appointment to a specific religious office, or “a matter which concerns
theological controversy, church discipline, ecclesiastical government, or the
conformity of the members of the church to the standard of morals required
of them.” (Watson v. Jones (1871) 80 U.S. (13 Wall.)) 679, 733.)

In deciding Jones v. Wolf, the Court did not then consider whether
the Establishment Clause permitted state courts to retain their common-law
option of according special treatment to certain religious organizations
when they disputed property ownership with other, supposedly subordinate
groups. But more recent Religion Clause decisions make clear that the
Constitution does not permit such judicial deference to an assertion of
religious hierarchy. In particular, the Court has continued to disapprove
both judicial entanglement in religious affairs and judicial (or legislative)
principles that provide an advantage to some but not other forms of religion

or religious organization.
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In particular, the Supreme Court has held that the government may
not delegate decision-making authority to religious institutions. For
example, in Larkin v. Grendel’s Den (1982) 459 U.S. 116, the Court
rejected a state law that gave churches a veto over neighboring applications
for liquor licenses, because the law “vest[ed] discretionary governmental
powers in religious bodies.” (/d. at 123.) But that is exactly what the
Diocese seeks when it urges a “principle of government” approach that
would delegaté to purportedly hierarchical churches—and no other
religious organizations—the inherently governmental power to decide
property ownership. In particular, the Court in Larkin was concerned that
“the churches’ power under the statute * * * could be employed for
explicitly religious goals.” (Id. at 125.) Giving assertedly hierarchical
religious bodies final dispute resolution authority over other churches that
are separate legal persons—even when the latter, local churches have not
expressly yielded authority over their property—poses precisely this risk.
The power to decide who owns property, a core power of civil government,
would be vested in religious bodies, which can and will use it for their own
religious purposes—such as to enforce orthodoxy and to stifle dissent.

The result in Larkin would have been different if the churches’ veto
power had been included in voluntarily adopted covenants, cor;ditions, and
restrictions. Then, the churches would have had a veto power under neutral

principles of contract law, just as a condominium or other property owners’
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association may have. Similarly, a local congregation is unquestionably
free to grant a religious denomination the contractual right to resolve
property disputes. And it appears that some of them have. (See, e.g., In re
Church of St. James the Less (Pa. 2005) 888 A.2d 795 [finding that parish
agreed not to alienate property without diocese approval].) But such
powers may be conveyed only by proper legal instruments executed by the
grantor of those rights, such as contract, deed, or trust documents, or
articles of incorporation. (See pp. 9-11, supra [discussing California trust
law].)

Allowing religious organizétions to declare trusts in their own favor
would effectively delegate government authority to religious instituﬁons,
which would then become free to dictate legal rules and results in a way -
other parties cannot. That would amount to a religion-specific principle of
state law that binds even entities that have not contractually accepted it.

As the Court of Appeal has repeatedly recognized, “the hierarchical
’theory [i.e., allowing asserted religious hierarchies unique means to dictate
property ownership] subordinates civil control of church property to
ecclesiastical control of church property,” because, in practical effect, “the
canons and rules of a general church override general principles of legal
title in the resolution of church controversies over property.” (St. Luke’s,
121 Cal.App.4th at 771-772 [quoting Barker, 115 Cal.App.3d at 612].) The

same considerations apply to a rule of law that permits religious bodies, but
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only religious bodies, to use their governing documents to assert trusts for

their own benefit. The Establishment Clause does not permit courts to

supplant civil rules of decision in property cases with a delegation of

authority to an ecclesiastical decision-maker, whether the delegation is

manifest or more subtle. (See Catholic Charities, 32 Cal.4th at 552.)

B. Because The Threshold Classification Of A Religious

Polity As Hierarchical or Congregational Is Closely
Intertwined With Doctrinal Questions, The Establishment
Clause Precludes Civil Courts From Basing Their

Decisions On That Fundafnentally Ecclesiastical
Determination.

An equally deep constitutional infirmity taints any legal analysis that
applies different rules of decision to determine property disputes involving
denominations that include hierarchies. The effort to determine whether a
denomination is sufficiently hierarchical to warrant judicial deference
would entangle the courts in questions of religious doctrine.

As this Court has recognized when asked to apply different rules of
decision according to a taxonomy of .religious governance, “classification
based on a formula is not of much assistance, especially” in the case of “an
anomalous arrangement.” (Rosicrucian Fellowship v. Rosicrucian Fellow-
ship Non-Sectarian Church (1952) 39 Cal.2d 121, 134.) Yet if courts must
place every religious gr.oup into one of two categories, all but the most
extreme cases will be “anomalous.” As one commentator observed,

“[m]ainline Protestant denominations generally fall somewhere in between
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these two categories [i.e., hierarchical or congregational], defying easy
classification and giving rise to- thorny issues for members and non-
members alike.”  (Jeffrey B. Hassler, Note, 4 Multitude of Sins?
Constitutional Standards for Legal Resolution of Church Property Disputes
in a Time of Escalating Intradenominational Strife (2008) 35 Pepp. L. Rev.
399, 406.) Many denominations have assemblies, conventions, or
convocations that offer guidance on spiritual issues yet fall far short of the
economic and doctrinal controi exercised by the Roman Catholic Church.

For example, the Presbyterian polity has several tiers of organization
beyond the local congregation. “Presbyteries” are gatherings of delegates
from individual churches that conduct business matters as defined by the
denomination’s constitution, or “Book of Order.” See PRESBYTERIAN
CHURCH (USA), BOOK OF ORDER 2004/2005 (2004). While each
presbytery has a standing staff and office, they do not have their own
authority or control, but answer to the deliberative body of the presbytery
acting as a whole.

Presbyteries, in turn, send delegates both to a Synod-lével body and
to the General Assembly, thereby dispelling any notions that there are
strictly ascending bodies of governance. Delegates are entitled to vote their
individual consciences, and are not required to disclose their vote to the
body that sent them, so that the system is more connectional than

representational. That is in keeping with the design of the Presbyterian
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polity, which oversees the spiritual development of member congregations \
rather than imposing orthodoxy through top-down, economic coercion.
(See, e.g., Presbytery of Beaver-Butler v. Middlesex Presbyterian Church
(Pa. 1985) 489 A.2d 1317, 1325 [noting that “overall intent of” the
Presbyterian Book of Order is “a means of overseeing the spiritual
development of member churches”] [emphasis in original].)

Thus, the Presbyterian Church is no mirror-image of‘ Catholic or
Episcopal polity. There is nothing like a diocese vested with plenary power
over its parishes, or a bishop with authority to direct the affairs of the
diocese. Rather, local congregations have had broad freedom of action that
traces back to the denomination’s earliest days as a reaction to the
centralized control of other churches. The influence and power to be
exercised by the General Assembly and other collective bodies, while
undeniably significant as a matter of spiritual guidance for churches that
remain within the denomination (see Presbytery of Beaver-Butler, 489 A.2d
at 1325), has been a topic of continual change and debate.

As the Ninth Circuit has explained, when there is any dispute over
whether a church is hierarchical, or over the extent of hierarchical power,
“the resolution of these questions may require a court to intrude
impermissibly into religious doctrinal issues.” (Maktab Tarighe Oveyssi
Shat Maghsoudi, Inc. v. Kianfar (9th Cir. 1999) 179 F.3d 1244, 1248

[addressing Sufi denominations].) When civil courts attempt to resolve the
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validity of an assertion of hierarchy for one of the many relatively
“anomalous” denominations, “[t]he prospect of inconsistent treatment and
government embroilment in controversies over religious doctrine” is
pronounced. (Texas Monthly, kl‘vnc. v. Bullock (1989) 489 U.S. 1, 20
(plurality op. of Brennan, J.) [citing Jones v. Wolf].)

When courts choose to defer to ecclesiastical assessment of property
ownership, the inadequacy of the hierarchic-congregational dichotomy
necessarily produces judicial entanglement in intertwined questions of
doctrine and polity. Few aspects of a denomination are more central to its
character than how it is structured and by whom it is led.

If religious organizations consisted only of obvious and complete
hierarchies like the Roman Catholic Church on one hand, and atomistic
local congregations unaffiliated with any larger religious organization on

the other, perhaps a rule of deference might be more nearly permissible

_ under the Religion Clauses. But religious organizations are far more

varied. The Watson Court hinted at the judicial dilemma when it described
the organizations to which it would apply a deferential approach—at least
as to “questions of discipline, or of faith, or ecclesiastical rule, custom, or
law [that] have been decided by the highest ... church adjudicator[y].” (80
U.S. at 727.) These supposedly hierarchical organizations could embrace
any “religious congregation which is itself part of a large and general

organization of some religious denomination, with which it is more or less
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intimately connected by religious views and ecclesiastical government.”
(/d. at 726 (emphasis added).)

But “more or less” covers a wide spectrum. “More or less” either
means that any connection with a denomination amounts to a
congregation’s complete surrender of property rights, because courts will
routinely consider the more general body to have both spiritual and
economic primacy ov.er the local one. Or else “more or less” presents
courts with a nearly impossible task when they seek to determine whether
to defer to the larger organization’s pronouncements, while steering clear of
ecclesiastical issues.

The U.S. Supreme Court recognized this problem in Jones. The
Court observed that “a rule of compulsory deference to religious authority”
would “always” require “civil courts * * * to determine which unit of
government has ultimate control over church property.” (443 U.S. at 605.)
That determination would be necessary simply to resolve whether a
particular pronouncement by a religious body warrants deference with
respect to property ownership. Whenever the answer was open to dispute,
as it is to some degree in all the Protestant denominations and almost all the
non-Christian ones—the court would have to engage in a “careful
examination of the constitutions of the general and local church,” which

ultimately requires “an analysis or examination of ecclesiastical polity or
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doctrine.” (Id.) The Court’s phrasing reflects its recognition that polity and
doctrine are necessarily intertwined in that examination.

Since it decided Jones, however, the Court has placed that threshold
inquiry off limits to civil courts. The Court has explicitly forbidden judicial
resolution of intra-denominational differences in belief. For example, in
commenting on a disagreement among Jehovah’s Witnesses as to how
much forbearance from war-making their religion required, the Court
explained, “[i]ntrafaith differences of that kind are not uncommon among
followers of a particular creed, and the judicial process is singularly ill
equipped to resolve such differences in relation to the Religion Clauses.”
(Thomas v. Review Bd. (1981) 450 U.S. 707, 715.) Courts must choose
some approach that does not require judges to rely on their own assessment
of which group within the religion is right.

The Court later reaffirmed this principle, tying Thomas and Jones
together and thus clarifying that the principle. governs analyses under both
the Free Exercise and Establishment Clauses. As the Court put it
(Employment Division v. Smith (1990) 494 U.S. 872, 887):

Repeatedly and in many different contexts, we
have warned that courts must not presume to
determine the place of a particular belief in a
religion or the plausibility of a religious claim.
See, e. g., Thomas v. Review Bd. of Indiana
Employment Security Div., 450 U.S., at 716;
Presbyterian Church in U.S. v. Mary Elizabeth

Blue Hull Memorial Presbyterian Church, 393
U.S., at 450; Jones v. Wolf, 443 U.S. 595, 602-
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606 (1979); United States v. Ballard, 322 U.S.
78, 85 -87 (1944).

Any court that uses its own judgment to determine whether a
denomination’s governance is sufficiently hierarchical to warrant deference
to an assertedly superior body impermissibly “determine[s] the place of a
particular belief in a religion.” (Id.)

The solution is to confine the judicial inquiry to the secular terms of
the deeds, contracts, and trusts related to the property, by applying the same
neutral principles of construction that would apply to documents pertaining
to any other person. That obviates any need for factual determinations
about the scope and extent of hierarchical authority within a denomination.

C. Judicial Deference To Assertions Of Religious Hierarchy

Would Unconstitutionally Favor Certain Forms Of
Religious Belief And Organizational Structure.

There is another reason that strictly neutral property law principles -
should govern church property disputes. Any form of judicial deference to
an assertion of hierarchical power by a religious organization in a property
dispute would unconstitutionally favor religious organizations with
multiple tiers. Within those groups, a rule of deference would favor the
most central or national bodies which assert hierarchical control. The
alternative to a deeply entangling resolution of intertwined questions of
doctrine and polity would be to accept assertions of hierarchical religious

control of church property at face value. But that would be equally
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unconstitutional. Because “the First Amendment prohibits civil courts from
resolving church property disputes on the basis of religious doctrine and
practice” (Jones, 443 U.S. at 602), civil courts cannot validly accept
doctrine-based declarations of hierarchy as dispositive of underlying civil-
law disputes.

Judicial deference to an assertion of hierarchy by one religious body
over another has one certain result: “in every case, regardless of the facts,
compulsory deference would result in the triumph of the hierarchical
organization.”  (Bjorkman v. Protestant Episcopal Church in U.S. of
Diocese of Lexington (Ky. 1988) 759 S.W.2d 583, 586.) That, in large part,
is why the Kentucky Supreme Court in Bjorkman embraced a neutral-
principles analysis rather than a rule of deference.

Moreover, the Constitution forbids both a rule that favors one side of
a dispute and a rule that favors one form of religious organization. Thus,
the U.S. Supreme Court has held that preferences for particular forms of
religious observance are impermissible when they impose too great a
burden on third parties. (See Estate of Thornton v. Caldor (1985) 472 U.S.
703.) In Caldor, the statute at issue produced an “unyielding weighting in
favor of Sabbath observers”—who were given an absolute right not to work
on their particular Sabbath—"“over all other interests,” including those of
employers and non—sabBatarian employees. Id. at 710; see also Cutter v.

Wilkinson (2005) 544 U.S. 709, 722.
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Here, an “unyielding weighting” in favor of the interests of an
asserted religious hierarchy would trump local congregations’ property
rights. That “weighting” also would unduly favor those denominational
factions that assert a hierarchical form and claim hierarchical power over
local congregations. As the New York Court of Appeals ’has observed,
“[bly supporting the hierarchical polity over other forms and permitting
local churches to lose control over their property, the deference rule may
indeed constitute a judicial establishment of religion.” (First Presbyterian
Church of Schenectady v. United Presbyterian Church in the U.S. (N.Y.
1984) 464 N.E.2d 454, 460 [citation omitted].)

A rule of deference would be particularly troubling because courts
would defer, not only to well-established hierarchical organizations like a
Catholic diocese, but also to any assertion of hierarchy by one loosely
affiliated group over another. A group claiming hierarchical control over
the property of another legal person might succeed in its assertion simply
by amending its own governing documents, whether or not the local
organization whose property was at issue made an express statement
subordinating its property rights, by creating a trust in favor of the larger
group or otherwise. The V;ry fact of asserting hierarchical control over
property would become the determinative evidence that such control exists.

No other area of the law operates that way. That use of nonsecular

decisionmaking to determine secular rights would provide an advantage
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available to no other entity, and thus would prefer religion—and a
particular structural choice among religions—in a way that falls afoul of the
Establishment Clause.'

D. The Establishment Clause Requires The Use Of Strictly
Neutral Principles That Provide No Procedural Or
Evidentiary Preferences To Religious Organizations Or
Asserted Hierarchies Within Them.

The Establishment Clause forbids “subtle departures from
neutrality” as well as obvious ones. (Catholic Charities, 32 Cal.4th at 552.)
Accordingly, the Court should apply strictly neutral principles—the very
same rules that apply to everyone else—to resolve property disputes
between religious bodies.

Justice Brennan’s concurring opinion in Maryland & Virginia
Eldership of the Churches of God v. Sharpsburg Church of God, Inc.
((1970) 396 U.S. 367) explained how courts can resolve church property
disputes without any involvement in matters of doctrine: “Under the
‘formal title’ doctrine, civil courts can determine ownership by studying
deeds, reverter clauses, and general state corporation laws.” (Id. at 370
(Brennan, J., concurring).) That strictly neutral reliance on formal title,

corporate structure, and explicit agreement by the title-holder of the type

: Reinforcing the unconstitutionality of this approach is the No-

Preference Clause in Article I, Section 4 of the California Constitution. See
pp. 36-37, infra. That Clause can mean very little if it does not forbid the
determination of civil property rights by deference to some—but only
some—religious authorities, in derogation of the title and other documents
that would determine the rights of all other legal persons and their property.
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chargeable to any other property holder is in fact the only method of
determining property disputes that is consistent with contemporary
Establishment Clause jurisprudence.

The Court in Jores used several different formulations in suggesting
how religious organizations might ensure that the civil courts resolved
proiaerty disputes in accord with the organizations’ desires. Consistent with
the concurring opinion in Sharpsburg Church of God, the Court explained,
“[t]hrough appropriate reversionary clauses and trust provisions, religious
societies can specify what is to happen to church property in the event of a
particular contingency.” (Jones, 443 U.S. at 603.) That is exactly what
should happen, and what courts should require: the use of “appropriate
reversionary clauses and trust provisions” that pass muster as a matter of
formal title without the application of special doctrines that apply only to
certain types of religious organizations in certain circumstances.

Misreading other passages in Jones, the Diocese contends that a
denomination may unilaterally assert a trust for its own benefit over
property titled in the name of a local church organization, simply by
declaring the trust in the general church canons or constitution. (See Ans.
Br. 47-48 [citing Jones, 443 U.S. at 603-604, 607-608].) That contention
snatches a twig from the Jones opinion without regard for the surrounding
forest. The whole point of the neutral-principles analysis, as the Court

explained it, is that “the outcome of a church property dispute is not
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foreordained.” (Jones, 443 U.S. at 606.) Rather than depending on the
preference of a purported religious hierarchy, a property dispute would turn
on the express intentions of the property owner as well as the body
claiming spiritual supremacy.

In the relevant passages, the Court extolled a secular, neutral-
principles approach for its “flexibility in ordering private rights and
obligations to reflect the intentions of the parties”—not just the preferences
of an assertive hierarchy. (/d. at 603 [emphasis added].) And the Court
suggested that any enforceable use of “appropriate reversionary clauses and
trust provisions” to “order[] private rights” would be mean that “a dispute
over the ownership of church property will be resolved in accord with the
desires of the members.” (Id. at 604 [emphasis added].)

In answering the dissenting opinion’s concern that application of
neutral legal rules could violate the Free Exercise Clause—a contention
since squarely rejected in Employment Division v. Smith, supra, 494 U.S. at
878-882—the Court further explored ways in which “the parties can
ensure, if they so desire, that the faction loyal to the hierarchical church will
retain the church property.” (Jones, 443 U.S. at 606 [emphasis added].)
Repeating its earlier suggestion, the Court explained that the parties “can
modify the deeds or the corporate charter to include a right of reversion or
trust in favor of the general church.” (Id) The Courf suggested, as a

possible alternative, that “the constitution of the general church can be
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made to recite an express trust in favor of the denominational church.” (/d.)
But the Court’s use of the passive voice—“can be made”—suggests that the
recitation of trust would have to be “made” by the “parties” referenced in
the preceding sentence of the opinion, not just by one side of the dispute.

Most important, in keeping with its emphasis on a rule of decision
that relies on “objective, well-established concepts of trust and property law
familiar to lawyers and judges” (id. at 603), the Court made clear that any
“recitation of trust” would have to be “embodied in some legally
cognizable form.” (/d. at 606.) The Court did not suggest that such a
recitation, made unilaterally by the purported beneficiary, could have legal
effect irrespective of the operation of neutral principles of state law.?

And because a statement by a purported beneficiary unilaterally
asserting a trust in its own favor over the property of another legal owner is
not “legally cognizable” under the principles applicable to other parties—
certainly not in California—the Court’s passing reference to “an express
trust” in “the constitution of the general church” (id. at 606) cannot be
construed to provide a different and decidedly non-neutral means of
creating a trust available only to religious organizations. Any suggestion of
such a religion-specific means could not survive the development of

Establishment Clause jurisprudence since then. The Court’s intervening

2 The analysis is not altered by the Court’s recapitulating reference to the
ways in which a local congregation might agree to transfer some measure
of its property rights to a general church. (443 U.S. at 607-608.)
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decisions reinforce the need for strictly neutral legal rules that do not
include exceptions available only to certain types of religious organizations
that assert hierarchical powers. As this Court recently observed, the
Establishment Clause prohibits “subtle” as well as blatant “departures from
neutrality.” (Catholic Charities, supra, 32 Cal.4th at 552.)

| As explained above (at pp. 9-11), under the principles applicable to
every other type of trust, the expressions of intent to impose a trust on real
property would have to come from the settlor (i.e., the local congregation),
not the beneficiary (or entity claiming hierarchical superiority).
Application of those principles in a strictly neutral manner—just as they
apply to everyone else—would restrict judicial consideration in most
instances to the deed, the articles of incorporation and by-laws of the deed
owner, and any trust declarations or other written contractual commitments
undertaken by the deed owner.

As the U.S. Supreme Court observed, “the outcome of a church |
property dispute” using this analysis “is not foreordained.” (Jones, 443
U.S. at 606.) In some cases, no doubt, the title-holder will have explicitly
conveyed its interest to another organization, either through the trust
device, in the articles of incorporation, or through some other contractual
mechanism. (See In re Church of St. James the Less (Pa. 2005) 888 A.2d

795 [finding that parish’s corporate charter subjected its property to a trust



to benefit diocese].) But a religious body could not take unilateral action to
convey property to itself.

There is nothing unfair about enforcing strictly neutral rules of
decision, as many other States have. (See Reply Br. 6-8; see also pp. 33-
34, infra.) Indeed, in deciding Jones nearly thirty years ago, the Court
expected that the “occasional problems in application” that arise from
ambiguous history and documents “should be gradually eliminated” once
“‘States, religious organizations, and individuals’” recognize their

(149

obligation to “‘structure relationships so as not to require the civil courts to
resolve ecclesiastical questions.”” (443 U.S. at 604 [quoting Hull Church,
393 U.S. at 449].) Religious organizations have been on notice ever since.
California law has provided even stronger notice, particularly to the
Presbyterian Church. The Court of Appeal applied neutral principles to
resolve a property dispute involving the PC(USA)’s predecessor even
before Jones was decided. (See Presbytery of Riverside v. Community
Church of Palm Springs (1979) 89 Cal.App.3d 910 (Kaufman, J.).) Other
decisions of the Court of Appeal made clear that a prudent denomination
wishing to assert rights over the property of affiliated congregations should
ensure that the congregations’ title or other documents provided for those
rights. (See, e.g., Protestant Episcopal Church v. Barker (1981) 115

Cal.App.3d 599; California-Nevada Annual Conf. of United Methodist

Church v. St. Luke’s United Methodist Church (2004) 121 Cal.App.4th
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754.) Thus, it has long been clear that the imposition of an express trust
was the only course to preclude any questions that might arise.

By now, any religious organization that actually intends to hold its
property in trust for some governing body has had nearly three decades to
impress that property with an express trust. A denomination that actually
had the power to control its affiliated congregations’ property would have
no difficulty instructing them to take that step. That a particular local
congregation has not done so indicates that an asserted hierarchy does not
have the power that it claims in litigation. It is entirely appropriate for such
eloquent silence to resolve most disputes, including (in all likelihood) the
one now before the Court.

E. The Mainstream View, and Clear Trend, in Other States

Applies Neutral Principles to Property Disputes Between
Affiliated Religious Organizations.

Justice Kaufman explained for the Court of Appeal that this Court’s
earliest church-property decision ultimately relied on “general principles of
trust law” principles as a matter of sound policy, if not constitutional
command. (See Presbytery of Riverside v. Community Church of Palm
Springs (1979) 89 Cal.App.3d 910, 923 (discussing Wheelock v. First
Presbyterian Church (1897) 119 Cal. 477, 483-484.) As St. James Parish
has pointed out (Opening Br. 21, Reply Br. 6-8), state courts increasingly

have responded to modern Establishment Clause jurisprudence by using
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neutral property-law principles to resolve church property disputes. (See
generally Hassler, 4 Multitude of Sins?, supra, 35 Pepp. L. Rev. 399.)

Without duplicating the discussion in St. James Parish’s briefs, we
note that the highest courts in some of the largest and most influential
States apply neutral principles when property rights are at stake. More
important, several state courts have acknowledged that the use of neutral
principles has become a matter of constitutional necessity rather than
accommodative choice when purely secular interests—such as property
ownership—are concerned.

Thus, the New York Court of Appeals held that “even though
members of a local group belong to a hierarchical church, they may
withdraw from the church and claim title to real and personal property,
provided that they have not previously ceded the property to the
denominational church.” (First Presbyterian Church of Scheneétady V.
United Presbyterian Church in the U.S. (N.Y. 1984) 464 N.E.2d 454, 459
[citing NOWAK, ROTUNDA & YOUNG, CONSTITUTIONAL LAW [2d ed.], ch.
19, § IV, p. 1075].) Indeed, in the New York court’s view, “[t]he fact that
the Presbytery is part of a hierarchical body which may have determined
the property dispute adversely to plaintiffs does not bind this court if it
proves possible to decide the controversy through application of ‘neutral

principles of law.”” (Id.)



Likewise, faced with parallel property and religious doctrine
disputes, the Ohio Supreme Court sidestepped the doctrine issues and
resolved the property dispute before it using strictly neutral principles of
law. Based on U.S. Supreme Court authority, the Ohio court held that
“[t]he control of the name and property, of the [congregation] must be
determined only by reference to the provisions of the Code of Regulations
and By-Laws of the corporation not for proﬁt, the corporate laws of this
state, and any other secular instruments not requiring the resolution of

religious tenets or doctrine.” (Serbian Orthodox Church Congregation of

" St. Demetrius of Akron, Ohio v. Kelemen (Ohio 1970) 256 N.E.2d 212,

217.)

The Pennsylvania Supreme Court also has held that “in cases where
the resolution of a property dispute involves no inquiry into ecclesiastical
questions, courts of this Commonwealth are to apply the same principles of
law as would be applied to non-religious associations.” (Presbytery of
Beaver-Butler v. Middlesex Presbyterian Church (Pa. 1935) 489 A.2d
1317, 1323.) Noting that “the primary focus must be on the intent of the
settlor at the time of the creation of the alleged trust” (id. at 1324), the court
rejected the notion that a Presbyterian congregation held its property in
trust for the denomination in the absence of evidence that the congregation

intended to convey its property interests to any other entity. (/d. at 1325.)
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Other state courts also have recognized that the First Amendment
requires application of neutral principles to property disputes. Thus, the
Louisiana Supreme Court has explained that the First Amendment
“necessitate[s] our adoption of the ‘neutral principles’ approach.” (Fluker
Community Church v. Hitchens (La. 1982) 419 So. 2d 445, 447.) If the
courts refused to treat a local church like any other civil litigant, that refusal
might “deny a local church recourse to an impartial body to resolve a just
claim, thereby violating its members’ rights under the free exercise
provision, and also constituting a judicial establishment of the hierarchy’s
religion.” (Id.) The Maryland Court of Appeals likewise continues to hold
that “ownership of * * * church property * * * must be resolved without
determining ecclesiastical questions and by applying neutral principles of
law, developed for use in all property disputes, which can be applied
without establishing churches to which property is awarded.” (From the
Heart Church Ministries, Inc. v. African Methodist Episcopal Zion Church
(Md. 2002) 803 A.2d 548, 565.) The Missouri courts recognize that “the
neutral principles approach is the exclusive method for the resolution of
church property disputes.” (Reorganized Church of Jesus Christ of Latter
Day Saints v. Thomas (Mo. Ct. App. 1988) 758 S.W. 2d 726, 731
[emphasis added] [internal quotation marks omitted].) And the Colorado
courts have held that “such disputes must be resolved by application of

secular or neutral principles of law, thereby avoiding any impermissible



inquiry into ecclesiastical questions.” (Wolf v. Rose Hill Cemetery Ass’n
(Colo. Ct. App. 1995) 914 P.2d 468, 471 [emphasis added].)’

This Court should ensure that California remains in the mainstream
on this issue by requiring that strictly neutral principles govern disputes
over the ownership of church property.

F. The No-Preference Clause Reinforces The Need To Apply
Strictly Neutral Principles.

The California Constitution contains an additional constraint on the
relation between government and religion that is directly relevant here, and
provides an independent ground for this Court to require the use of strictly
neutral principles in the resolution of church property disputes. Although
the California Constitution’s protection against establishment of religion is
co-extensive with the federal provision (see East Bay Asian Local
Development Corp. v. State of California (2000) 24 Cal.4th 693, 718), the
Constitution also prohibits the use of state power to create a “preference”

for certain religions. (See Cal. Const. Art. I, §4.) The “no preference”

3 Echoing the same concerns, the Illinois courts will not even exercise civil
jurisdiction unless “the analysis can be done in secular terms.” (Jenkins v.
Trinity Evangelical Lutheran Church (111 Ct. App. 2005) 825 N.E. 2d 1206,
1211 (Ill. Ct. App.), app. denied (I1l. 2005) 839 N.E. 2d 1025.) See also,
e.g. Wisconsin Conference Bd. of Trs. of United Methodist Church, Inc. v.
Culver (Wis. 2001) 627 N.W. 2d 469, 475-76 [“We address church
property disputes under the neutral principles of law approach * * *
Adherence to neutral principles will avoid an entanglement with religion
that would run afoul of the Establishment Clause.”] [footnote omitted];
Meshel v. Ohev Sholom Talmud Torah (D.C. 2005) 869 A.2d 343; Medlock
v. Medlock (Neb. 2002) 642 N.W. 2d 113, 129.
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clause, which has “no counterpart[] in the federal charter, provide[s an]
additional guarantee[] that religion and government shall remain separate.”
(Sands v. Morongo Unified School Dist. (1991) 53 Cal.3d 863. 883.)

This Court has not yet “definitively construe[d] the no preference
clause.” (East Bay, 24 Cal.4th at 719.) The text and logic of that provision,
however, indicate that it prohibits a statute or judicial doctrine that favors
one structure of religious organization over another, one tier of the same
organization over another, or one faction over another. This Court
observed that “the plain language of the clause suggests * * * that the intent
is to ensure * * * that the state neither favors nor discriminates against
religion.” (Id.) And the Court also has suggested that the No Preference
Clause is “more protective of the principle of separation than the federal
guarantee.” (Sands, 53 Cal.3d at 883 [citing Fox v. City of Los Angeles
(1978) 22 Cal.2d 792, 795].)

As Justice Mosk observed separately, “[t]he preference clause seeks
to prevent government from giving any advantage to religion in California.”
(Sands, 53 Cal.3d at 911 (Mosk, J., concurring) (emphasis in original).) If
the “govemment has granted a benefit to a religion or religion in general
that is not granted to society at large * * * , it has acted unconstitutionally
in this state.” (Id at 911-912 (Mosk, J., concurring).) This constitutional
command to avoid granting any preference to any type of religion, or to

religion in general, precludes the use of special property rules to benefit
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asserted religious hierarchies, and thus requires the use of strictly neutral
principles to decide the present dispute. At a minimum, the No-Preference
Clause should guide this Court’s interpretation of the Establishment Clause
here.
G. Under The Doctrine Of Constitutional Avoidance,
Corporations Code Section 9142 Should Be Construed In

Accord With Generally Applicable Principles Of Trust
Law.

The Diocese suggests (Br. 35-37) that Corporations Code section
9142(c) provides a way to resolve this and similar cases without reaching
the difficult constitutional issues.* That is not so. Construed as the Diocese
would like—so that an assertedly “superior religious body” could impose a
trust over others’ property for its own benefit—Section 9142(c¢) itself would
violate the Establishment Clause.

In light of the constitutional considerations outlined above,
Corporations Code section 9142 should not be construed to abrogate basic
principles of trust law. St. James Parish 'explains (Opening Br. 43-49;
Reply Br. 32-37) that Section 9142 was intended to limit the power of
religious hierarchies, not expand them. As the Parish points out, there is no

support in the language, legislative history, or elsewhere for the notion that

* Corporations Code section 9142(c)(2) provides that “[n]o assets of a
religious corporation are or shall be deemed to be impressed with any trust,
express or implied, statutory or at common law * * * [u]nless, and only to
the extent that, the articles or bylaws of the corporation, or the governing
instruments of a superior religious body or general church of which the
corporation is a member, so expressly provide.”
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Section 9142(c) authorizes a church hierarchy to create a trust interest for
itself in property owned by a local church, simply by saying so. (See St.
Luke’s, supra, 121 Cal.App.4th at 757 [holding that section 9142(c)(2) does
not grant that authority].) Even if labeled a church canon or constitution, a
document created by the assertedly hierarchical body remains a creation of
the beneficiary rather than a written e;cpression of unambiguous intent by
the trustor. That type of document would not suffice to create a trust under
the law applied to other property holders and claimants.

But there is another reason to construe Section 9142 in accord with
normal trust principles. This Court construes statutes to avoid “serious
federal constitutional questions.” (In re Marriage Cases, No. S147999 (Cal.
May 15, 2008) slip op. 35; Frye v. Tenderloin Housing Clinic, Inc. (2006)
38 Cal.4th 23, 43.) The Establishment Clause explicitly limits legislative
authority: “Congress shall make no law respecting an establishment of
réligion *# % (US. Const. Am. I.) Accordingly, the Legislature has no
more power than a court to dictate an unconstitutional process for deciding
property disputes between religious organizations. To recognize a religion-
specific exception to general law, and allow a hierarchical denomination to
determine property ownership by fiat, would have several impermissible
effects.

First, if Section 9142(c) were construed to allow religious

organizations that claim hierarchical control over affiliated congregations to
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appropriate congregational property without any affirmative conveyance by
the congregation, the statute would give special property rights to
hierarchical churches because of both their religious nature and their choice
of a hierarchical structure. Under that construction, Section 9142(c) also
would unduly and improperly favor hierarchical organizations against other
religious groups, and those within a denomination that assert hierarchical
control over those that resist it. A preference of either type would violate
both the Establishment Clause (e.g., Estate of Thornton, 472 U.S. at 710;
Cutter, 544 U.S. at 722), and (literally) the No-Preference Clause.

By enlisting the power of the state in favor of any assertion of
hierarchical property rights, Section 9142(c), if interpreted the Diocese’s
way, would “impermissibl[y] advance[] a particular religious practice” and
therefore would be invalid. (Estate of Thornton, 472 U.S. at 710.) Justas a
“statutory preference for the dissemination of religious ideas offends our
most basic understanding of what the Establishment Clause is all about”
(Texas Monthly v. Bullock (1989) 489 U.S. 1, 28 (op. of Blackmun, J.,
concurring in judgment)), a “statutory preference” for centralized religious
organizations—or organizations that aspire to central control—is
“constitutionally intolerable.” (Id.)

Second, any statute like Section 9142 would have to “be
administered neutrally among different faiths.” (Cutter, 544 U.S. at 720

[citing Board of Ed. of Kiryas Joel Village Sch. Dist. v. Grumet (1994) 512
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U.S. 687].) But that would be impossible under the interpretation of the
statute urged by the Diocese. The statute would discriminate within the
category of religious institutions, treating those that are members of general
churches or religious bodies worse than those that are not members of such
churches. That would unlawfully “differentiate among bona fide faiths”
(Cutter, 544 U.S. at 723), much as the statute invalidated in Larson v.
Valente (1982) 456 U.S. 228, which discriminated between religious bodies
that are funded mostly by nonmember donations and those mostly funded
mostly by their members.

Third, Section 9142 appears to have replaced a statutory provision
that treated secular and religious nonprofits evenhandedly. (See, e.g.,
Barker, 115 Cal.App.3d at 609 n.2 [quoting former Corporations Code
§ 9802].) Replacing a neutral statutory provision with one that provides
special favors to particular religious organizations would reflect exactly the
type of improper purpose and effect of “advanc[ing]” religion that the
Establishment Clause forbids. (Lemon v. Kurtzman (1971) 403 U.S. 602,
613.)

Fourth, the U.S. Supreme Court has invalidated a “subsidy” that was
“directed exclusively at religious organizations that is not required by the
Free Exercise Clause and * * * cannot reasonably be seen as removing a
significant state-imposed deterrent to the free exercise of religion.” (Zexas

Monthly v. Bullock (1989) 489 U.S. 1, 15 (plurality op. of Brennan, J.).) A
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statute permitting asserted religious hierarchies to declare trusts for their
own benefit is a substantial “subsidy” that is not required by, or even
related to, the strictures of the Free Exercise Clause. Nor does that
preference remove a “state-imposed deterrent to the free exercise of
religion.” ’(Ia’.) It does not burden free exercise to require religious
organizations to reflect property ownership in the usual title documents,
rather than by ecclesiastical imposition.

The only genuine Free Exercise Clause problems here would arise
from an interpretation of Section 9142(c) to allow asserted religious
hierarchies to declare and enforce trusts in their own favor. That would
effectively permit confiscation of the property of local, independently
incorporated congregations—a power and a threat that could have powerful
coercive effects on freedom of religious expression and affiliation. So
interpreted, Section 9142(c) would substantially burden local churches’
right to affiliate with larger denominations by making any affiliation a
possible source of involuntary loss of property. That would violate the Free
Exercise Clause because association with other churches is itself the
exercise of religion.” (See First Presbyterian Church of Schenectady, 464
N.E2d at 460 [similar legal rule “discourages local churches from

associating with a hierarchical church for purposes of religious worship out

> Restrictions on affiliation also violate the general right of expressive
association. (See, e.g., Boy Scouts of America v. Dale (2000) 530 U.S. 640).
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of fear of losing their property and the indirect result of discouraging such
an association may constitute a violation of th¢ free exercise clause™].)

That rule of law would enlist the civil courts to enforce private
economic sanctions against perceived heresy. A local congregation has no
realistic ability to express the religious conscience of its members if, by
doing so, it stands to lose the sanctuary and other property it has acquired.®
Allowing some religious bodies to use civil law to give themselves this
kind of power over other groups would violate the free exercise protections
of the United States and California Constitutions. (See U.S. Const., am. I;
Cal. Const., Art. I, § 4.)

Section 9142(c) should be interpreted to avoid all these
constitutional problems by construing “the governing instruments of a
superior religious body or general church of which the corporation is a
member” to mean a body that the local corporation itself has expressly
recognized as having a superior, secular title in a written document
specifically addressing property rights—not merely an edict from a body
that has asserted its superior title without the local corporation’s express

agreement. An operative document ‘would expressly grant the “superior

6 Under the general principle that a trust is revocable by the trustor

unless the trust instrument explicitly precludes revocation (Probate Code
§ 15400), a local congregation that actually created a trust for the benefit of
an entity at another tier of the denomination could preserve its right of
revocation and thus its ability to disaffiliate without severe economic
penalty. But the unique trust that the Diocese purports to discern in Section
9142(c)(2) apparently has no such limits.
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religious body” control over the property, not just recognize spiritual
affiliation by acknowledging that the “superior religious body” is primary
in matters of religious faith. Mere affiliation with a denomination should
not risk a forfeiture of property rights, and Corporations Code should not be
construed to accomplish that result.

II. THE PRACTICAL CONSEQUENCES WEIGH HEAVILY

AGAINST AN APPROACH DEFERENTIAL TO
ASSERTIONS OF HIERARCHY.

Adopting a legal rule requiring judicial deference to assertions of
ecclesiastical hierarchy would also cause severe practicél problems. To
begin with, the whole enterprise of categorizing religious groups is largely
futile. Most denominations are not top-down hierarchies, but neither are
their affiliated local churches atomistically independent. Many, like the
Presbyterian Church, have several tiers of organization to resolve doctrinal
issues but lack centralized economic control of the type seen in the Roman
Catholic Church. Thus, affiliation, disaffiliation, and reaffiliation are
constant features of those denominations’ existence. A legal rule that
subjected local congregations to far more control by purported hierarchies
would fundamentally change the nature of these denominations. And it
could have unforeseen adverse repercussions for local congregations and

broader denominations alike.
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A. The History And Structure Of The Presbyterian Church
Hlustrate The Problems Encountered At Every Step Of
An Analysis That Defers To Asserted Hierarchy.

The Presbyterian Church provides a clear example of the practical
difficulties that result from any effort to defer to religious hierarchy.
Property rights should not turn on a court’s guess as to how much “more or
less intimately connected” (Watson, 80 U.S. at 726) congregations may be
within their affiliations. There are far more than the two types of structures
for religious organizations—hierarchical and congregational—recognized
in Watson. In particular, as the Presbyterian polity shows, a denomination
may have one or more success.ive bodies with some responsibility for
doctrinal consistency over geographic areas encompassing many local
congregations, without having authority over economic matters such as
property ownership. That an organization may have multiple tiers does not

mean that its local congregations are subject to comprehensive hierarchical

- govermance.

Watson itself reflects the ambiguities. The Court chose as its
example of a congregational structure a state court’s assessment of a local
Presbyterian church. (See 80 U.S. at 725-726 [citing Smith v. Nelson
(1846) 18 Vt. 511].) Yet the Court nonetheless held that the Presbyterian
Church in fact was hierarchical. (See id. at 727.) While there is little to
dispute in Watson’s holding that the General Assembly could determine

which of two factions in a congregation was in fact Presbyterian, there is
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far less support for the notion that the Presbyterian Church is (or ever was)
a hierarchy whose adjudicatory bodies had plenary power over the property
of every local congregation.

To the contrary, the Presbyterian Church has a history of valuing
individual conscience rather than hierarchical control. “In the Presbyterian
system, the authority of Christ is understood and dispensed to individual
believers and delegated by them to the elders [i.e., Presbyters] whom they
select and who[] thereafter represent them.” (MILLARD J. ERICKSON,
INTRODUCING CHRISTIAN DOCTRINE (1992) p. 343.) “[T]here is only one
level of clergy.” (Id. at 344.) Thus, there are no bishops; rather, persons
with “administrative posts within the ruling assemblies” have “no special
ordination” and “no special authority.” (Id) And there “is a deliberate
coordinating of clergy and laity.” (Id.) Indeed, the Book of Order of the
Presbyterian Church confirms that “[t]he nature of Presbyterian order is
such that it shares power and responsibility.” (PRESBYTERIAN CHURCH
(USA), BOOK OF ORDER, G—4.0302.)

As with many other denominations that arose during the Protestant
Reformation, much of the Presbyterian dissatisfaction with earlier churches
derived from the central control exercised by bishops, which deprived
congregants of the ability to worslﬁp according to their conscience. A

leading history of Presbyterianism describes successive revolts and

secessions by Scottish Presbyterians in reaction to “prelacy” and assertions
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of monarchic or episcopal control. (ROBERT ELLIS THOMPSON, A HISTORY
OF THE PRESBYTERIAN CHURCHES IN THE UNITED STATES (1895; 2003 ed.)
pp. 3-5.) The Scots Confession of 1560, one of the seminal documents of
the denomination, addresses this issue in blunt terms, making clear that an
asserted hierarchy has no more conclusive authority when it takes the form
of a council or assembly: “But if men, under the name of a council, pretend
to forge for us new articles of faith, or to make decisions contrary to the
Word of God, then we must utterly deny them as doctrine of devils * * * »
(John Knox, The Scots Confession (1560) ch. 20, in THE PROPOSED BOOK
OF CONFESSIONS OF THE UNITED PRESBYTERIAN CHURCH OF THE UNITED
STATES OF AMERICA (1966) p. 30.) Those are not words of subservience to
hierarchy.

The same disinclination toward central control has marked
Presbyterianism in the United States. Indeed, the PC(USA) explained in a
recent paper presented to the Pope that Presbyterians “generally rejected
hierarchy and Episcopacy on the one hand, and pure democracy of
Congregationalism on the other,” and that “an antipathy to Episbopacy
remains in the Presbyterian ethos.” (PC(USA), The Successor to Peter
(2000) p.7.) The conduct of congregations has reflected this sense of the
relative place of local and larger organizations. Congregations have moved
routinely from one larger Presbyterian organization to the next. (See

Thompson, supra, at 308 (noting that there had been 28 more or less
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national Presbyterian bodies up to 1895, with 10 “still in existence” at that
time).)

There are several levels of doctrinal governance in the PC(USA).
Each congregation is governed by the Session, consisting of the pastor and
elders (or Presbyters) elected by the congregation. Sessions send delegates
to a regional Presbytery, which in turn sends delegates to a Synod (often
state-wide), with the General Assembly at the national level. But there is
not hierarchical power in each successive adjudicatory body. Rather, the
legal manual of the PC(USA) specifically states that the “polity is
presbyterial—as distinguished from hierarchical” (PC(USA), LEGAL
RESOURCE MANUAL 2004-2007 (2d ed. 2005) Basic Organization of the
Presbyterian Church [avgilable at htfp://www.pcusa.org/legal/basic.htm].)
The current moderator of the RC(USA) explained that “there is no hierarchy
of Presbyters in the Presbyterian Church. * o Rather, all Presbyters stand
in the same footing.” (JOAN S. GRAY & JOYCE C. TUCKER, PRESBYTERIAN
POLITY FOR CHURCH OFFICERS (3d ed. 1999) p. 4.) And, although passages
in the Book of Order of the Church suggest greater or lesser measures of
central control, the Permanent Judicial Commission of the General
Assembly—the highest ecclesiastical adjudicative body in the PC(USA)—
cautioned that “a higher governing body’s ‘right of review and control over
a lower one’” (as set forth in Section G—4.0301F of the Book of Order)

“must not be understood in hierarchical terms, but in light of the shared
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responsibility and power at the heart of the Presbyterian Order.” (Johnston
V. Heartland Presbytery (2004) Permanent Judicial Comm’n Remedial
Case 217-2, p.7 (quoting Book of Order section G—4.0302).)

In other words, the courts in Watson and other cases that have
viewed the existence of the General Assembly, Synods and Presbyteries as
indications of hierarchical control were wrong as a matter of Presbyterian
ecclesiastical law. That the civil law of property could be distorted by civil
courts’ misapprehension of church polity demonstrates the folly of
deferential, pro-hierarchical jurisprudence.

The error is understandable, however, as the national organization of
the PC(USA) and vits immediate predecessors have maintained that, for all
its history of revolt against prelacy, the Presbyterian Church is thoroughly
hierarchical. Governing bodies larger than the individual congregation do
exist in the Presbyterian denominations. The question is how broadly the
powers of the Presbytery, the Synod, and the General Assembly reach into
local affairs. Those bodies may determine matters of doctrine, at least
insofar as those matters may be represented as the doctrine of the
PC(USA). But there is substantial dispute whether any higher body has the
power to compel a congregation (or Presbytery) to disregard the conscience

of its members or face the confiscation of its place of worship and other

property.
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The Supreme Court’s most recent characterization of the
Presbyterian Church is telling. In Jones, the Court despribed the
Presbyterian Church in the United States (a predecessor of the PC(USA)) as
having a “generally hierarchical or connectional form of government.”
(443 U.S. at 597-598.) The qualifier “generally,” and the choice of
“connectional” as well as “hierarchical,” accurately suggest that the polity
is more‘ a matter of spiritual affiliation than temporal command. The
ambiguity in the formulation aptly illustrates the difficulties in determining
the nature of the polity even of one of the most widespread denominations.
That counsels strongly against a legal rule that makes the result of a
property dispute depend on an accurate classification of the polity involved.

B. The Definitional Questions Regarding Presbyterianism

Are Not Even The Tip Of The Iceberg In A Religiously
Diverse Society.

Because, to be consistent with the Establishment Clause, any legal
doctrine would have to be applied to all religions or to none, any policy of
deference to asserted hierarchy would have to apply to all worshippers
whose valuable assets could become the subject of litigation, from the
various Zen Centers to the Self-Realization Fellowship. (See, e.g., Self
Realization Fellowship Church v. Ananda Church of Self-Realization (9th
Cir. 1995) 59 F.3d 902. See also, e.g., Jodo Shu Betsuin v. Jodoshu North
American Buddhist Missions, 2d Dist. No. B192869; Joyhl v. Guru Nanak

Sikh Temple, 3d Dist. No. C052412.)
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One of the first matters to reach the U.S. Supreme Court after Jones
v. Wolf involvéd Synanon, a novel, cultish church with little history of
either doctrine or polity. (See Synanon Foundation, Inc. v. California
(1979) 444 U.S. 1307 (Rehnquist, J., in chambers).) The Ninth Circuit, in
an appeal from a California district court, has confronted somewhat similar
questions with respect to an ancient Sufi order (though the dispute there
involved intellectual property rather than real property). (See Maktab
Tarighe Oveyssi Shat Maghsoudi, supra, 179 F.3d 1244.)

Valuable property attracts assertions of hierarchical control, even
within such historically antihierarchical denominations as the Baptists. (See
Central Coast Baptist Ass’n v. First Baptist Church of Las Lomas, No.
S156770 (Cal.).) And virtually any religious organization that has persisted
for a decade or two in urban and suburban California is likely to own
valuable real estate.

A legal rule that required courts to determine whether a title-holding
religious corporation or association was in fact subordinate to a religious
hierarchy would require judicial resolution of knotty matters of doctrine
that would be no easier among affiliates of the San Francisco Zen Center
than among Presbyterians. As this Court observed long ago, “classification
based on a formula is not of much assistance, especially when we have

* %% an anomalous arrangement.” (Rosicrucian Fellowship, 39 Cal.2d at
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134.  In California’s contemporary religious landscape, “anomalous
arrangement[s]” are the rule rather than the exception.

C. Additional Practical Considerations Support Application
of Strictly Neutral Principles.

Judicial deference to assertions of religious hierarchy also could
cause more mundane harms both to religious organizations and to legal
doctrine. To begin with, approving unrecorded trusts imposed by trust
beneficiaries would undermine the public notice function that is the
foundation of the system for recording real property ownership. Lenders
and other creditors should be able to know who the owner is upon
consulting the county recorder’s office and any articles of incorporation
filed with the Secretary of State. But it would be practically impossible to
determine the true ownership of a property when a local church held the
deed. Local congregations would have difficulty establishing marketable
title to real estate holdings of significant value. A church thus could not
alienate its property or use it to secure a loan Ato finance facilities expansion
and other church projects, because lenders would have no clear sense of
which entity owns the property. Doctrines protecting bona fide purchasers
without notice might provide some relief, but its extent necessarily would
be unclear.

If another religious entity can assert a hierarchical relationship and

declare a trust in its own favor at will, then title to real estate held by local
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congregations and their corporations will be permanently and irreparably
clouded. And it-works both ways: if it became convenient for a higher
church body to renounce the trust it created in its own favor, it could do so
through ecclesiastical legislation, leaving private creditors to litigate their
recourse. This state of affairs would simply add to the limitations on the
economic (and thus the religious) freedom of local organizations that are in
any way affiliated with a broader religious entity.

In addition, legal recognition of enforced deference would directly
undermine the status of a local religious corporation as an autonomous
legal person, especially in light of the ability of an organization to subject
other corporatioﬁs’ property to a trust for its own benefit. Religious
corporations alone would be a different breed, lacking actual control by
their own boards of directors. Indeed, because the erosion of facial
corporate autonomy would rest on peculiarly religious notions, the

California courts effectively would be enforcing religious doctrine in

~ addition to secular law.

A legal rule permitting top-down imposition of trusts by any
assertedly central and hierarchical religious organization could have still

more deleterious effects by expanding liability from one church to another.

If the property of each local congregation is in fact held in trust for a higher

body in the denomination whenever that higher body says so, it would be

only a slight stretch for the civil courts to consider every local congregation
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within a Presbytery or Diocese to be a single enterprise for liability
purposes, notwithstanding the separate, nominally local title under which
local church property is held.

Under California’s single énterprise theory of liability, a plaintiff
may recover from all parts of a common enterprise for the liability of one
part. A plaintiff may expand the scope of recovery in this way by showing,
first, that there is “such a unity of interest and ownership between the two
corporations that their separate personalities are merged, so that one
corporation is a mere adjunct of the other or the two companies form a
single enterprise” (Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th
1202, 1219) and, second, that “an inequitable result would follow if the
parent were not held liable.” (Laird v. Capital Cities/ABC. Inc. (1998) 68
Cal.App.4th 727, 742.) Although this doctrine usually provides a way of
piercing the corporate veil of profit-making organizations, there is no
reason why it could not apply to religious corporations, particularly if a
local church corporation held all its property in trust for a “parent” entity in
the denomination. That trust status would simplify the analysis, as single
enterprise theory is directed principally at subjecting assets to recovery by
those injured by the assets’ true owner.

Indeed, significant Establishment Clause and No-Preference Clause
issues might arise if these expanded liability principles were applied

differently to religious corporations. The result of permitting hierarchies to
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impose trusts in their own favor could be to subject property of any local
church that affiliates with a denomination to judgments against any other
church, notwithstanding the separate corporate form and separate
ownership. That outlandish consequence provides another reason to reject
the religion-specific rule of deference and instead apply strictly neutral
principles to determine the property rights of religious and non-religious
organizations alike.

CONCLUSION

For the foregoing reasons, the decision of the Court of Appeal

should be reversed.
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