





It should be noted that the Legislative Counsel back in 3-22-1981 indicated
that it appears that Section 9142 violates equal protection. (Legislative History
behind Section 9142). There is at least one superior court who has ruled it is more

likely than not to violate equal protection.

PART IV: Violation of Fifth Amendment Due Process Tgking Clause
Section 9142 provides for taking of local church property by permitting
one word provisions in a document of a national denomination, one word. It
is State sponsored taking. If so, then the State should be responsible for the
amount taken. It would appear to violate Article Section 7 Due Process taking
without just compensation.
| | VIl .
THE KOREAN UNITED CASE WAS WRONG TO IMPUTE THE
" WORDPRESUMPTION INTO 9142

The Korean United case (230 Cal. App. 3d 480) totally exacerbated

the problem. That case could have easily been decided the same way based
on existing law. Three out of the four properties were in the name of the
Presbytery. The Court went out of its way to bless Section 9142. It used the
four factors but it changed one to try to permit by laws as a factor in addition
to the articles of the local church which substantially benefitted a general
church. It also imputed a presumption into 9142 that does not exist based on

speculative and erroneous énalysis by a commentator as noted in St. Luke’s:

“Korean United Presbyterian Church v. Presbytery of the Pacific (1991) 230
Cal. App.3d 480, 281 Cal.Rptr. 396 describes Corporations Code section 9142 as
providing “presumptive rules for religious trusts.” ( Korean United Presbyterian
Church, at p. 508, 281 Cal.Rptr. 396.) This language appears to have come from
a treatise (Ballantine & Sterling, Cal. Corporation Laws (4th ed. 1962)) in which
the authors state: “It is not always entirely clear to what extent the assets of a
religious corporation are impressed with a trust beyond a somewhat generalized
charitable religious trust for the general purposes of the organization. In an
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effort to clarify this situation, Corp.Code § 9142 was amended effective January
1, 1983, to provide presumptive rules as to these trusts and to prescribe the
circumstances under which they could be amended or modified.” (Ballantine &
Sterling, supra, § 418.01(3)(c), pp. 19-477-19-476 and 19-478 (5/02)
(fns.omitted).) Nothing in the statute itself, however, uses the word
“presumption” or “presumed.” (Id. at 770; Emp. added).

There is no presumption. Evidence Code Section 662 and the neutral factors must apply

even if this honorable Court were to reject all other arguments.

v
FREEDOM OF RELIGION AND PROPERTY MUST BE
PROTECTED AND LOCAL CHURCHES MUST BE ABLE TO
DISAFFILIATE WITHOUT RISK OF LOSING THEIR PROPERTY
UNLESS THER IS AN EXPRESS TRUST THAT COMPLIES WITH
 ALL CALIFORNIA LAW LIKE EVERYONE ELSE

What is buried in this case is the right to withdraw from a national

denomination. While it is not clear if it an issue here, it is an issue in most other
cases and this is how the dispute arises. Hefe; it was over homosexuality and the
dispute re same.

The most significant statement in this regard was made by the Court
Protestant Episcopal Church etc. v. Barker, 115 Cal. App. 3d 599, 614
(1981). At page 622 the Court concluded that a local body affiliated with a

national body, if it holds title in its own name, should be able to secede and

the national body should have little basis to argue that there is a trust.

“Under neutral principles of law if a local body affiliated with a national body
holds title to property in its own name and later secedes, the national body has
little basis to claim that such property is held in trust for it. (Evid.Code, s
662; Civ.Code, s 1105.) If a local organization secedes from one national entity
and affiliates with another, absent other factors no claim can be laid to property
owned by and held in the name of the local organization. If a Kentucky Fried
- Chicken franchisee secedes from its national affiliation to join a Tennessee Fried

Chicken operation, neutral principles of law do not recognize any claim by the
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ex-franchisor against its departing franchisee's real property. In such

instances **554 valid claims may exist for breach of contract, abuse of name,
false pretenses, and the like, but ordinarily no express trust arises against the
property of the local organization. Under neutral principles of law the same is
true of a local church organization which changes affiliation from one general
church to another.” (Emp. added).

The issue is actually freedom of religion by changing affiliation and
not losing property which is not subject to an express trust. Local Churches
should have the right to affiliate with whatever national denomination it
wishes to do so (assuming approval by the membership). The one word trust
and Section 9142 is destroying religious freedom of local churches and

worshippers.

IX

THE TERM HIERACHICAL CHURCH IS NOT ACCURATE AS TO
MANY NATIONAL DENOMINATIONS.

Some courts interchange the term national denomination with
hierarchical church. (See discussion re issue in Concord Christian Center

v. Open Bible Standard Churches, 132 Cal. App. 4™ 1396). However, this

is not accurate. For example, the Presbyterian denomination Presbyterian
Church U.S.A. (PCUSA) expressly claims that it is not a hierarchical church.
It is a representative church. It has lower governing bodies such as the
presbyteries, and then a Synod made up of Presbyteries, and then it has the
General Session which meets once a year. Yet, case law refers to it as a
hierarchical church (which involves control by a Bishop) which is anathema
to the religion. The reformation was all about this distinction. Yet, it may

want to obtain the benefit of that concept in regard to property disputes.
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However, the Court must be careful when dealing with this innocuous term

1n terms of national denomination.

Dated: May 22, 2008 ' ’%
Allan E. Wilion, Esq. 063195

Attorney for Applicants Thomas Lee and
Rev. Peter Min
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