

















the case of Philipson & Simon v. Gulsvig, supra, 154 Cal.App.4th

347, decided jus"c a few days after the decision in this case. There, the
Court examined the relevant pleadings and agreed to “read between
the lines,” thereupon concluding that the action was based “at least in
part” on protected activity. (Id. at 360.) No “blue pencil” was used to
obscure the SLAPP characteristics of that case.

To a large degree, the present case serves to illustrate how a
SLAPP suit can try to “masquerade” as an ordinary, garden-variety
civil action. The operative Complaint and Complaint-In-Intervention
are cleverly pleaded to sound like a typical property dispute, although
one with a religious background. Still, the telltale allegations quoted
above strongly suggest what the case is really about. Once apprized
of the full background, a reasonable observer will quickly surmise
that the intended purpose of this lawsuit, as well as its practical effect,
is to punish St. James and to discourage other parishes from
expressing views contrary to the Episcopal Church, or from acting on
those views. (See next section.) This, of course, touches upon the
very inspiration and rationale for enacting Anti-SLAPP laws in the

first place. (See, Pring & Canan, supra, 35 Social Problems 506;
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quoted with approval in Castillo v. Pacheco, supra, 150 Cal.App.4th

at 249-250; Thomas v. Quintero, supra, 126 Ca_l.App.4th at 657-658;

and Wilcox v. Superior Court, supra, 27 Cal.App.4th at 816-817.)

VL
A PLAINTIFF’S “INTENT TO CHILL” SHOULD BE
CONSIDERED IF IT SUPPORTS A SPECIAL MOTION
TO STRIKE UNDER SECTION 425.16

This final argument is particularly important if there remains
any doubt that the present lawsuit “arose from” the protected
activities of St. James.

In Equilon Enterprises v. Consumer Cause. Inc., supra, 29
Cal.4th 53, this Court held that a defendant moving specially to strike
under section 425.16 need not prove, as a required element, that the
plaintiff intended to chill free expression. (/d. at 58-67.) This is an

eminently sound ruling, as far as it goes. However, this Court seemed

to take it a step further in the companion case of City of Cotati v.

Cashman, supra, 29 Cal.4th 69, stating that the plaintiff’s subjective
intent “... is not relevant under the anti-SLAPP statute. [Italics

added.]" (Id. at 78 .)
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Amici respectfully submit that the latter comment was an
unnecessary and perhaps unintended overstatement, and that it runs
counter to the objectives of section 425.16. Contrary to what the
comment implies, it appears likely that the Legislature fully
contemplated the use of such “subjective intent” evidence, not as a
required element of the moving defendant’s proof, but as support for
the motion where appropriate.

Consider again a “classic” SLAPP action — one that
“masquerades” as an ordinary lawsuit. Perhaps it is brought to
penalize a defendant for having expressed beliefs that the plaintiff
wishes to discourage. Further assume that the action is carefully
framed to avoid any mention of the defendant’s protected activity. It
might even be founded on a totally groundless and unrelated legal
pretext (e.g., negligent vehicle operation), having nothing at all to do
with the defendant’s protected speech or petition activities. Yet, the
underlying message would still be clear: “If you oppose our position,
we will invent grounds to sue you and thereby cost you considerable
time, expense and energy trying to defeat the action.” With the

advantage of skillful pleading, this strategy could easily succeed, and
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such an ill-conceived lawsuit might thereby escape the reach of
section 425.16.

Now, further suppose that the lead plaintiff is brazen or
incautious enough to openly acknowledge that the lawsuit was
brought to punish and deter the expression of opposing viewpoints.
Wouldn’t evidence of this express édmission be “relevant” in a
special motion to strike? Did the Legislature really intend to prohibit
the introduction and consideration of this evidence? Amici submit
that the Legislature must have fully envisioned the use of such proof
to assist in unmasking the true nature of a SLAPP.

For one thing, note that virtually every definition of “SLAPP”
includes mention of a subjective element or underlying motive; e.g.,
actions ... “brought primarily for the purpose of chilling,” “brought to

9 &6

obtain an economic advantage,” “brought to intimidate,” “seeks to

k21

chill or punish,” “to dissuade or punish,” “aims to prevent,” “to deter
common citizens from exercising their political or legal rights or to

punish them for doing so.”'” The same is true of section 425.16 itself,

17 These examples are all excerpted from the SLAPP definitions

quoted above on pages 5-7 of this Brief.
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which refers to “... lawsuits brought primarily to chill the valid
exercise of the constitutional rights ...” (Code Civ. Proc., §
425.16(a).)

It is true that the proof requirements set forth in subdivisions
(e)(1) to (e)(4) are essentially objective. They identify SLAPP suits
by referring to various outward attributes (coupled with a finding that
the action is unlikely to succeed). These “objective” methods are far
from perfect, however. On the one hand, they have the potential to
become over-encompassing in some situations. Section 425.16 “...

can and does apply to suits bearing very little relationship to SLAPP

litigation, ...” (Wilbanks v. Wolk, supra, 121 Cal.App.4th at 894.) On
the other hand, as noted earlier, a craftily-pleaded SLAPP can escape
detection all too easily. Allowing proof of “intent to chill” would
overcome at least some of these deficiencies, and would help to target
real, bona fide SLAPP actions.

Nor does there appear any reason why subjective evidence
would not be at least “relevant” if it discloses an intent to punish,
inconvenience and/or intimidate the defendant, or to discourage

others from supporting the defendant’s position. Again, the four
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categories listed in subdivision (e) are not “exhaustive.” (4verill v.

Superior Court, supra, 42 Cal. App.4th at 1175-1176.) Other

combinations of factors may also meet the test, perhaps including
subjective evidence of the SLAPP-plaintiff’s wrongful intent.

In fact, it appears that some courts have taken subjective
factors into consideration, and have done so openly. For example,
one appellate panel noted as follows in 1998: “When considering a
section 425.16 motion, a court must consider the actual objective of
the suit and grant the motion if the true goal is to interfere with and

burden the defendant's exercise of his free speech and petition rights.

[Citations.]” (Foothills Townhome Assn. v. Christiansen (1998) 65

Cal.App.4th 688, 696, overruled on other grounds in Equilon

Enterprises v. Consumer Cause, Inc., supra, 29 Cal.4th at 68, fn. 5;

accord, Ingels v. Westwood One Broadcasting Services, Inc. (2005)

129 Cal.App.4th 1050, 1064.)
Even the Court of Appeal in this case seemed eager to conclude
that “... the lawsuit ... does not arise out of some desire on the part of

the general church to litigate the free exercise rights of the local

congregation. [Italics added]” (Slip Op. p. 8; 152 Cal.App.4th at 816.)
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As it happens, this same Division issued the above-mentioned
decision in Foothills Townhome Assn, supra, as well as the decision

in Averill v. Superior Court, supra, 42 Cal.App.4th 1170.

In Averill, the plaintiff was attempting to initiate a
controversial project. The defendant was an outspoken critic of the
project, arguing against its approval both publically (to local
government) and privately (to her employer). In response, the
plaintiff threatened to sue her unless she desisted in her opposition.
She refused to back down and consequently was sued for defamation.
She brought a special motion to strike under section 425.16, but it
was denied.

The case then went up to the Court of Appeal on a petition for
writ of mandate. Summarizing what had occurred, the Court
observed: “True to its word [the plaintiff] did file a suit, carefully
crafting the suit to exclude the public comments, circumscribing the
basis for the action to comments [defendant] made in private to her
employer.” (Id. at 1175.) The writ was issued, directing that
defendant’s Anti-SLAPP motion be granted. In so ruling, the Court

further explained:
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“Like the typical SLAPP suit, this case
involves a citizen whose opposition to a
project led her to petition the government
for redress. The suit itself appears to have
been filed solely to punish [defendant] for
her criticism of the ... project and to impose
litigation costs upon her for exercising her
right to free speech and to petition the
government. To allow this matter to proceed
against [defendant] would have the precise
effect the statute was designed to avoid.
Based upon these facts, we find that the
allegations come within the ambit of section
425.16. [Italics added.]” (/d. at 1176.)

Obviously, the Averill Court felt comfortable assessing the
lawsuit’s apparent motive.”® In doing so, moreover, it appears that the
Court was contemplating this approach as an new type of proof for
SLAPP evaluation, extending beyond those categories listed in
subdivision (e) of section 425.16. (Id. at 1175-1176.)

It is easy to imagine how other courts may have felt equally
comfortable in looking behind the superficial facade of a claimed
SLAPP action, seeking to discern the plaintiff’s true motives. Even if

not as fully explained or articulated as in Foothills Townhome and

'8 Both Foothills Townhome Assn and Averill were decided long
before City of Cotati, so those Courts did not have to consider the “not
relevant” comment. :
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Averill, this was surely a key factor in granting any number of special

motions to strike. It seems only natural, and it is fully in keeping with
the strong policies favoring the early disposal of SLAPP litigation.
Needless to say, it is unlikely that a sophisticated plaintiff will
expressly admit a dubious motive for bringing suit, as in the
hypothetical scenario described above. Whenever a party’s “intent”
is at issue in a case, proof more likely will be circumstantial and
established only by inference. In this case, of course, neither the
Diocese nor TEC has openly confessed any intent to punish St. James,
or (more importantly) to scare off other parishes that might be
thinking along the same lines. Still, there are some pretty strong
indications of what these plaintiffs were really hoping to accomplish.
For one thing, it was wholly unnecessary to name as individual
defendants the members of St. James’ clergy and Vestry. St. James is
a corporation that can be sued and is answerable in its own name.
Moreover, the corporation itself — and only the corporation — holds
record title to all of the property in dispute. Thus, a judgment against
the corporation would give plaintiffs everything they are asking for.

There was no need to sue, inconvenience and beleaguer the
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individuals, except (of course) to “send a message.”"

Another not-too-subtle message was delivered at the outset in
the form of a demand for punitive damages. This posed an alarming
threat that extended to numerous individual church volunteers and
clergy. It was also done in conspicuous disregard of Code of Civil
Procedure section 425.14.%° The punitive damages claim was duly
omitted from the amended complaint, but this hardly serves to
“unring the bell.” — the intended message is not likely to be forgotten.

As this Court carries out its de novo review, Amici respectfully
ask that these circumstances be taken into account and, if they prove
an “intent to chill” on the part of plaintiffs, that such intent be
considered “relevant.”

iy

¥ Lay members of the Parish Vestry are unpaid volunteers, not
unlike the peer-review physicians described in Kibler v. Northern Inyo
County Local Hospital Dist., supra, 39 Cal.4th at 201.

20 “No claim for punitive or exemplary damages against a religious
corporation or religious corporation sole shall be included in a
complaint or other pleading unless the court enters an order allowing an
amended pleading that includes a claim for punitive or exemplary
damages to be filed. ...”
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CONCLUSION

A heroic number of appellate decisions have struggled to
define the correct parameters and application of California’s Anti-
SLAPP law. On occasion, the Legislature has stepped in with
amendments to clarify its intent. Yet, there still remains an element
of uncertainty, as this case clearly illustrates. In holding that this
lawsuit amounts to nothing more than a mere “property dispute,” the
Court of Appeal plainly failed to abide by the legislative admonition
that section 425.16 be “broadly construed.” That this reflects a
lingering measure of decisional uncertainty is underscored by the fact
that this same Division has authored a number of decisions in other
cases where the standard of “broad construction” was fully observed,
occasionally to an unprecedented extent.

Although the setting is perhaps unusual, this is a true SLAPP
case in every sense of the term. An objective evaluation of the
underlying circumstances leaves no doubt that this action represents a
“cause of action against a person arising from any act of that person
in furtherance of the person's right of petition or free speech under the

United States or California Constitution in connection with a public
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issue.” The trial court was correct, and the Court of Appeal’s myopic

decision must be reversed.

Lastly, Amici wish to thank the Court for considering their

arguments in this Brief.

DATED: May 19, 2008 Respectfully submitted,

LYNN E. MOYER

KENT M. BRIDWELL
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Saints Parish, Long Beach)
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